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Dear Sir/Madam

Australian Consumer Law Review (Interim Report)
The Australian Institute of Company Directors (AICD) is pleased to provide a submission in
response to Consumer Affairs Australia and New Zealand’s Interim Report on the Australian
Consumer Law (ACL) Review. This submission is addressed to the focus of the application
of the ACL to charities and not-for-profits in the context of fundraising.
The AICD is committed to excellence in governance. We make a positive impact on society
and the economy through governance education, director education, director development
and advocacy. Our membership of more than 39,000 includes directors and senior leaders
from business, government and the not-for-profit (NFP) sectors.
The need for reform

The AICD is working with leading sector bodies on the urgent need for fundraising reform.
To this end, the AICD is a campaign partner of the Joint statement on fundraising reform
available at aicd.com.au/fundraisingreform. This statement sets out our vision for a
nationally-consistent regulatory regime for fundraising, with the Australian Consumer Law
(ACL) at its heart.
Australia’s NFP sector is operating in an increasingly competitive marketplace. More and
more, NFPs are expected to compete against one another and private providers in the
provision of government-funded services. Some of the regulation of NFPs is cumbersome,
out-of-date, and inhibits the sector’s ability to compete fairly in these open markets.
Fundraising, which is regulated under seven separate regimes (and the ACL), is an example
of the fragmented and complex regulatory environment in which NFPs operate.

Further, these regulations are significant inhibitors to innovation in the sector. Given the
significance of the NFP sector’s contribution to the Australian economy and community, the
flow-on effects second-class regulation are deeply concerning. The regulation of fundraising
wastes more than $15 million1 a year in compliance costs for charities alone (which
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Legislative amendment to the ACL needed
There is considerable misunderstanding about the application of ACL to fundraising
activities. Although guidance would be helpful, guidance alone will not provide sufficient
clarity about the application of the ACL.
The AICD strongly recommends that only amendment to the law will create the unequivocal
clarification required to provide certainty about the application of the ACL to fundraising.
There are two potential options for how the law could be amended (the AICD recommends
Option A):
A) Expand the definition of ‘trade and commerce’ to explicitly include fundraising activity;
or
B) Create a Legislative Note to clarify the definition of ‘trade and commerce’ and make it
clear that the ACL does apply to NFP activities, including fundraising.
Any legislative amendment should be supported by appropriate education and guidance,
however guidance alone will not resolve the existent regulatory problem. Guidance without
legislative change would amount to failure of reform.
Focus of regulatory guidance
Regulator guidance should include:






An explanation of the ACL's application to the activities undertaken by, or on behalf
of, NFPs (coverage of the ACL) including practical examples;
The overarching policy goal of regulating fundraising;
The regulatory approach that ACL regulators take to regulating fundraising;
The powers of ACL regulators and how they will be used under the multi-regulator
model, especially where activities are cross-jurisdictional; and
The remedies that can apply when there are breaches of the ACL.

Guidance should help NFPs and their advisers understand how the ACL applies to their
activities generally, and in relation to fundraising specifically.
Application of the ACL to volunteers

One of the benefits of the ACL is that it applies to all Australians engaged in the prescribed
relevant activities (as traders or consumers/donors). The Interim Report suggests that
fundraising undertaken exclusively by volunteers should be out of scope for the ACL.
It is the activity of fundraising which is the focus of the existing provisions of the ACL, rather
than who undertakes it and whether they are remunerated. The effective operation of the
ACL as a regulatory instrument for fundraising is dependent on this and the AICD believes
that this should not be altered as a consequence of this review.
The AICD submits that the example in the Interim Report relating to the question of whether
volunteer fundraising meets the definition of ‘in trade or commerce’ (page 17, paragraph 5) is
incorrect. Volunteers are commonplace in the NFP sector and, as workers, can be
indistinguishable from paid employees. From the perspective of a consumer and in the
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There also would be significant benefits to the administration of the ACL under the multiregulator model if taken together with a repeal of state and territory regulatory regimes.
Existing resources (including employees) could be deployed on the enforcement of the ACL
and proactive compliance such as through education, rather than processing licence
applications and other less impactful work. This would ensure that the existing specialist
expertise in fundraising regulation is retained and redeployed to more effective regulatory
activities to promote greater compliance with the law.
The overall effect of such a reform would be cost neutral for government; enable a more
strategic application of existing compliance resources; significantly reduce red tape for notfor-profits; and markedly improve the consumer protection framework for donors.
We hope our comments will be of assistance to you. Should you wish to discuss any aspect
of this submission, please contact our NFP Policy Adviser, Lucas Ryan via
lryan@aicd.com.au or (02) 8248 6671.
Yours sincerely

LOUISE PETSCHLER
General Manger, Advocacy
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